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er in that case required access to high-
ly specialized facilities which he main-
talned at his home and farm in New
Jersey, including ballistics equipment,
a firing range, garages, stables and
kennels for sophisticated testing and
evaluations. The Appellate Division
held that, “as a matter of law, we reject
the position that an allocation of
income should be disallowed merely
because the specialized facilities here-
in could have been set up somewhere
in New York State.™ The Court of
Appeals affirmed.

On the other end of the spectrum
was the taxpayer in Matter of Kiftinan
v. State Tux Commission,” whose job
included watching television and writ-
ing criticismm for the newspaper News-
day. That taxpayer, who had to
generate five columns weekly, claimed
that watching television at home was
essential, because he had to do it at all
hours, often watched more than one
television at a time and depended on
Input from his family when writing. He
also testified that watching television
at work mlght interfere with other
employees. The Court likened that
case to Matter of Wheeler v. State Tax
Commission,” in which the taxpayer
claimed he had to work at home on
weekends because the alarm system
at his office was not disabled and mait
was not sorted. In both of these cases,
the taxpayers’ allocation of income
was disallowed.

Most recently, the Third Depart-
ment, despite a very artlculate dissent,
held that a non-resident bond hedger
who worked from an office set up by
his employer at the taxpayer’s home,
could not allocate his time. outslde
New York in order to avoid New York
taxes on income attributable to the
days he worked outside the state* The
taxpayer testified that the employér,
~ Shedrson Lehman, had set up an office
in the taxpayer’'s Pennsylvania home,
since the company had not engaged in
bond hedging before hiring him, and
had no facilities in its New York offices
for the activity, The employer installed
over 25 telephone lines, information
systems, {axes and computers in the
taxpayer's home-office. In addition, the
employer listed the address of the
home-office in the Pennsylvania tele-
phone directory under the name of
Shearson Institutional Capltal Funding.
The taxpayer came to the New York
offices several times a week to inter-
act with bond traders and to partici-
pate in meetings and instructional
sessions with salespersons. While in

the New York office, the taxpayer said -

he was able to execute some hedge
trades and accommodate clients,
although he had to do it above the
din of traders’ cross-office shouting
and had to exercise great efforts to
maintain the confidentiallty of his
own trades (since bond traders couid
benelit irom knowing which hedges
were being used).

The Appellate Division nevertheless
found that this taxpayer’s claim of
necesslly was “nowhere as compelling
as that set forth in Matter of Fass,™ and
that, in fact, the taxpayer had been
able to conduct his business in the
New York office.

An interesting sidelight is the fact
that while the Phillips case was wind-
ing its way through the Tax Commis-
sion audit and review procedures, the
Tax Appeals Tribunal {ssued a decl-
sion in Matter of O'Connell,” which
involved a municipal bond salesman
who was a non-resldent of New York.
The taxpayer testified that he did not
have a private office in New York, but

was supplied with a desk and tele-
phone in his employer’s New York
office. He was required to travel as a
condition of bis employment and his
compensation was based solely on
commissions from sales and pur-
chases of bonds he made on behalf of
his customers. The taxpayer used the
physical location of his customers as
the basis for allocating commissions
he earned within New York and out-
side New York, so that only commis-
sions earned from customers with
New York offices would be subject to
New York income tax.

The Division of Taxation disallowed
that allocation. The Division re-allo-
cated his income based on the days

- the taxpayer actually spent within

and outside New York. On appeal, the
Tax Appeals Tribunal reversed and
hield In favor of the taxpayer, finding
that the allocation system he used
was reasonable. Since the sales calls
were the basis for the transaction, the
fact that customer telephone calls to
unplement the sales were made to the
New York office, was not sufficient
basis on which to set aside the rea-
sonable method of allocation used by
the taxpayer.

Notwithstanding the Tax Appeals
Tribunal decision in O'Connell (which
the Division of Taxation may not
appeal}, state tax auditors have not
readily accepted the principle that allo-
cation based on customer location is
appropriate in every case where the
salesman works on commission and
spends some time in a New York office
serviclng clients outslde New York. Tax
practitioners need to face the possi-
bility that, even if they follow OCon-
nell methodology in allocating state
income taxes, auditors may still not
accept the conclusion and force the
taxpayer into costly proceedings to set
aside an assessment.

A related issue arises when the
employee is assigned to a "temporary
workplace,™" and the employer pays
for the employee’s transportation from
home to that “ternporary workplace.”
For federal income tax purposes, the
travel reimbursement will not be con-
sidered income to the employee, but
this determination is not related to the
state’s convenience-necessity test. The
taxpayer’s burden of proof In the “con-
venience-necessity” test is greatly alle-
viated if he/she can show that the
employer required attendance at a
“temporary workplace” outside the
state, Reimbursing the employee-tax-
payer for travei costs will also carry
some weight.

Advising Clients

What can tax advisers tell their
clients when they consider taking jobs
with New York State employers
(besides not to do so)? Has the Divi-
sion of Taxation considered that the
difficult problems created by the bur-
den of proving allocations would drive
employees ovut of the state? Are
employers ready to create offices in
another state for certain employees in
order to lielp those employees avoid
New York State income taxes?

An article in the May 2000 issue of
Forbes magazine entitled “Telegrab™
lamented that New York State’s taxing
power might not end with ordinary
citizens. The artlcle questioned
whether the state could tax Presldent
Clinton’s income, since the federal
government had offices at Federal
Plaza in New York and could, with
some effort, accommodate the presi-
dent in New York.

The first line of defense for taxpay-
ers is to keep a careful and detailed

record of the days or parts of days
spent working outside New York.
Unless the Department of Taxation is
satisfied with the records the taxpay-
er kept, the taxpayer will have to
prove, before the Division of Tax
Appeals, that the days allocated out-
side New York are accurate,

With the heavy burden of proof
placed on the taxpaver, thls may
become an insurmountable task, even
if the convenience-necessity test can
be passed. The best beginning would
be to keep a dally tog or diary which
tracks appointments and other infor-
matlon or detalls that would give
weight to the taxpayer's claims of
worklng outside the state. if there are
telephone bifls or logs, airline tickets,
passport entries or other similar
items. that would substantlate the
claim, these items should be retained
with the calendar, presented during
the audit and introduced in evidence
at the hearing before the Division of
Tax Appeals.

The conveniencenecessity Issue is
more difficult to deal with when tax-
payers claim a home-offlce as their
out-of-state base. The bond hedger
whose employer set up an elaborate
office in the taxpayer's home, could
not overcome the apparent bias
agalnst home-offices, even though the
employer listed the taxpayer's
address in the telephone book as the
employer's. lf the employer has an
out-of-state office that the taxpayer
reports to, or If the employer assigns
the employee to a “temporary work-
place”, the burden of proof may be
tess difficult to carry H the employer
cooperates. The employer may agree
to testlfy or at least to supply a
detailed affidavlt (which the Division
of Tax Appeals may accept In evi-
dence) that the employer requires the
employee to be at the out-of-state
office. The taxpayer's record-keeping
becomes crucial In this regard; and
the O'Connell rules may apply if
sales resulting from out-of-state cus-
tomers can be identified and related
to compensatlon, such as commis-
sions earned.

Non-resldents who spend part of
their time working outside New York
State must deal with more paperwork
and run substantial risks if they
choose to allocate part of thelr earn-
ings from New York State employers to
thelr work outside the state. If the tax-
payer lives in a low-tax state (com-
pared to New York), the effort may be
worthwhile, if the taxpayer livesin a
high-tax state and would have to pay
income taxes on his/her income to that
state, the Issue Is less pressing, since
other states will give credit for income
taxes pald to New York State. The
money may not be going where it
should be going, but the taxpayer will
not get to spend it In either case.
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